




BVI 

In the judgment of the Privy Council (on appeal from the Eastern Carribean Supreme Court (BVI)) 
in Hermes One Ltd v Everbread Holdings Ltd [2016] UKPC 1, it is recorded that the parties treated 
it as common ground (by reference to Fulham FC) (a) that an arbitrator could not award all the 
relief sought by the claimant, including in particular an order for the winding up of Everbread or 
for the appointment of a liquidator; but (b) that an arbitrator could determine disputes regarding  
underlying issues of fact or law relevant to the subsequent pursuit in Court of such orders.

Australia 

In WDR Delaware Corporation v Hydrox Holdings Pty Ltd [2016] FCA 1164, the Court considered  
both Fulham FC and Quicksilver. It was held (at [161] – [164]) that, in substance, the dispute  
before the Court was between the sole shareholders of Hydrox involving the way in which those  
shareholders performed their contractual and other obligations inter partes. There was no  
substantial public interest element in the determination of these parties’ disputes and it was not 
suggested that Hydrox was insolvent. Foster J said (emphasis added):

“164. With the exception of that part of the present proceedings which involves the 
Court forming an opinion as to whether the plaintiffs are entitled to a winding up order, 
the questions of fact and law which mark out the substantive controversy between the 
parties in this proceeding are all matters which are capable of resolution by arbitration. 
Any award or awards which determine those matters will be taken into account when the 
Court comes to consider whether a winding up order should be made [..]”.

As a result, a two stage process is envisaged:

1. first, and assuming that the underlying dispute falls within the scope of the arbitration clause,
the substantive controversy between the parties should be resolved by arbitration. In the
absence of a successful challenge to the arbitration award, it would be very unlikely that the
Court would entertain an argument (upon the hearing of any subsequent winding up petition)
that effectively sought to go behind the factual findings contained in the arbitration award; and

2. secondly, once the questions of fact and law which mark out the parties’ underlying dispute
are resolved it will be for the Court, in the exercise of its discretion (and in its consideration
of those matters that have been resolved by arbitration), to ultimately decide whether it is
appropriate to wind up the company. In the context of the ‘gateway’ effect of s.95(3) of the
Cayman Companies Law, before a Court could make any alternative orders to a winding up, the 
underlying issues would require to be resolved in an arbitration.

Recent Cayman Islands case law 

In Cybernaut Growth Fund L.P. 2014 (2) CILR 413 and In the matter of the SPhinX Group of  
Companies FSD 0016 of 2009 and FSD 45 of 2014 both concerned applications under s.4 of the  
Foreign Arbitral Awards Enforcement Law (1997 Revision).  

The case of Cybernaut Growth Fund L.P. 2014 (2) CILR 413, concerned a Petition by five limited  
partners under the Exempted Limited Partnership Law (2007 Revision) to wind up a limited  
partnership given their loss of trust and confidence in the General Partner. The limited partnership 
had been constituted by an agreement that included an arbitration provision in relation to “ … any 
dispute arising out or relating to this agreement”.  The Court refused an application to strike out or 
stay a petition. The Court distinguished Fulham FC and characterized the dispute in Cybernaut as 
one about the identity of the liquidator: 

“The parties are all agreed that the partnership should be wound up. The real issue is 
whether it should be wound up by the GP or a qualified insolvency practitioner 
appointed by the court. In circumstances where the limited partners are said to have lost 
confidence and trust in their GP, the distinction is crucial. [..] It seems to me that the possible  
approach suggested by Patten, LJ [in the Fulham FC case] probably only has any practical  
application in two circumstances. If a winding-up petition includes a matter which 
constitutes a discreet inter partes claim falling within the scope of an arbitration 
agreement then it could be hived off for decision by the arbitral tribunal. Alternatively, if 
the petition includes matters which could properly be tried as preliminary issues then I 
think that those issues could be determined by an arbitrator rather than the court”. 
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In Cybernaut, the Court then continued: 

“As a matter of principle, I think this type of dispute is non-arbitrable for two inter-relat-
ed reasons. Firstly, a winding up order (whether relating to a company or an exempted 
limited partnership) is an order in rem which is capable of affecting third parties. Because 
the source of an arbitral tribunal’s power is contractual, its scope is necessarily limited 
to making orders which will be binding only upon the contracting parties. Secondly, any 
dispute about who should be appointed as liquidator of a company or exempted 
limited partnership is a matter involving the public interest, especially if it is carrying on a  
regulated business … There is a public interest in ensuring that all businesses are 
properly liquidated in the interests of all their stakeholders … I regard winding up 
orders, supervision orders and orders for the appointment /  removal of liquidators as 
class remedies, which in turn leads me to the conclusion that such proceedings fall within 
the exclusive jurisdiction of the court”.    

The Cybernaut case was considered in the Grand Court and the Cayman Islands Court of Appeal 
in In the matter of the SPhinX Group of Companies FSD 0016 of 2009 and FSD 45 of 2014 and In the 
matter of the SPhinX Group of Companies CICA No 6 of 2015. 

At first instance, Sir Andrew Morritt applied Fulham FC (together with Assaubayev v Michael  
Wilson Partners Ltd [2014] EWCA Civ 1491 and Salford Estates (No. 2) Ltd v Altomart Ltd [2014] 
EWCA Civ 1575). The Court held that the upshot of those three cases was that it is no bar to a stay, 
so that a contractual arbitration may take place, that the same issue may arise in associated legal  
proceedings. What is not permitted, is the reference to arbitration of a matter which is within 
the exclusive jurisdiction of the court: “A matter of public interest cannot be delegated to a private  
contractual process”.

Sir Andrew Morritt’s decision was upheld on appeal (In the matter of the SPhinX Group of  
Companies CICA No 6 of 2015). The Court of Appeal rejected the argument that the specific  
factual issues in dispute involved the exercise of a power vested in the Liquidators as officers of 
the Court, regulating the class rights of the members, and as such were not arbitrable at all. The  
necessary conditions for a Stay under Section 4 of the Foreign Arbitral Awards Enforcement Law (1997  
Revision) were met and the application to dismiss the Stay in favour of arbitration was refused. 

It was perfectly legitimate to enforce the private contractual right in favour of Arbitration, which 
remained the case despite the fact that the enforcement of the arbitration agreement may both (i) 
delay the liquidation court process; and (ii) add to the expense of administering the Estate.   

Conclusion

The fundamental principle which emerges from Fulham FC and which now appears to have 
gained traction in England, Hong Kong, Singapore, Australia, the BVI, and the Cayman Islands is 
that the fact that the precise relief sought in the petition is not available from an arbitrator is not  
dispositive of whether or not the underlying dispute is capable of resolution through arbitration. The  
correct approach is to identify the substance of the dispute between the parties and ask whether 
or not that dispute is covered by the arbitration agreement. If it is, the substantive controversy  
between the parties should be resolved by arbitration, and once the questions of fact and law which 
mark out the parties’ underlying dispute are resolved it will be for the Court, in the exercise of its  
discretion, to decide whether to wind up the company. 

The above  strikes the balance between, on the one hand, upholding the agreement of the parties 
as to how their disputes are to be resolved and, on the other, recognising that there are jurisdic-
tional limitations on the powers that are conferred on an arbitral tribunal.

This publication is for general guidance only and it is not intended to be a substitute for specific legal 
advice. Advice should be sought about specific circumstances. This review relates to Cayman Islands Law 
only as at 26 April 2017. No advice is given herein as to the laws of other jurisdictions and case law from 
other jurisdictions is referred to only for illustrative purposes. If you would like further information please 
contact Richard Annette of Stuarts Humphries.
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